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Page 40
1 Pl ace, The Right Tine, in sone version?
2 A. No, other than ny wife, maybe. \Wether
3 anybody woul d be interested in seeing it published was
4 t he question.
5 Q But you haven't nade any effort in that
6 regard?

7 A No.

8 Q Who have you distributed to?

9 A. No one, other than at your request.
10 Q You say you started work in the md 1980s.
11 How | ong have you -- strike that.
12 You started work on this in the md 1980s.

13 What i1s the nost recent editing that you have done to
14 It and when?

15 A. | don't renenber. |It's probably been quite
16 a long tine.

17 Q Take a | ook at page 47 of Exhibit 1 --

18 excuse ne -- 48. It indicates on June 16, 1980, nore
19 or |less, you were doing sone editing on McroPro's

20 Wordnmaster full-screen editor running under Z80 under
21 the CP/ M| ook-alike CGDOS. You see that?

22 A. Yes.

23 Q Now as | understand it, again what do you
24 nmean by the term | ook-alike?

25 A. You just asked ne that earlier, right?
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1 Q Does this change your testinony in any way?
2 A. No. | amsurprised and satisfied to see |

3 used exactly the sane term nology when | wote that as
4 | did just a mnute ago w thout having reviewed this.
5 Q VWhat |'d like to do is actually ask you

B about a different term clone, and see how t hat

7 relates to the term | ook-alike as you understand it.

8 What does the term-- what would the term cl one nean

9 In the context of software devel opnent ?

10 A. Clone is typically to produce a

11 functionally identical copy, usually in a way that

12 does not infringe on intellectual property. It was

13 the termwas used extensively for conputers that

14 operated the sane as the | BM personal conputer, so

15 It's been applied extensively to hardware and far | ess
16 to software.

17 Q That woul d have been beginning in the md
18 1980s with regard to the so-called | BM cl ones,

. correct?

20 A. Early ' 80s.

21 Q |s a look-alike simlar to clone or is

22 there sone difference between the two terns regarding

23 sof t war e?
24 A. | used the term | ook-ali ke because | don't
25 know t o what extent they have attenpted to nake
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1 everything the sane and how they did it. | know that
2 It looks alike. You could say a clone is definitely a
3 | ook-alike, you know, a | ook-alike is a |l ess, naybe
4 | ess stringent. It could also -- as | said, nornmally
5 you use -- when you clone sonething, you' re attenpting

6 to -- | guess you're at |east attenpting to not
7 viol ate soneone's intellectual property rights and by

8 maki ng -- when | say | ook-alike |'m naking no such
9 judgnent. For all | know, it was CP/Mand | didn't
10 knowit. It was licensed, it was -- you know, |

11 woul dn't have known its relationship.

12 Q But in terns of using the terns |ook-alike

13 and clone, are those ternms that you would comonly use
14 I n describing at | east the appearance of a particul ar

15 operating system or other software progranf

16 A. | m not sure | understood the question.

17 Q | guess |'m asking whether this is a

18 subj ective termor an objective termfrom your

19 st andpoi nt ?

20 A. |'"I'l use | ook-alike as a subjective term
21 Q How about cl one?

22 A. Clone is a little nore objective, and that
23 Is an intentional choice of words, because | don't

24 know t he background of the relationship of CGDCS to
25 CP/ M
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Q Do you know, | think you testified that
C-DOS was witten to run on the Z80 chip?

A. | didn't say that. It did run on a Z80
chip. | believe that it probably woul dn't have run on
an 8080.

Q That was ny next question. So as far as

you know, it probably would not have run on an Intel
80807

A. Yeah, | can't recall if | ever |ooked --
what reason | have to think that, if | ever | ooked
I nsi de sone piece of it or why | would suspect that,
but that's the inpression | cane away wth.

Q Do you know whet her the Z80 chip provided
functionality that was not present in the 8080 chip?

A Yes.

Q What were these?

A. VWhat was the additional functionality? |

hardly recall.

Q So were the Z80 functions a superset of the
8080 functions?
A. The Z80 was intended to be a significant

| nprovenent on the 8080 and be conpletely conpati bl e.
We did actually find at | east one thing that wasn't --
when t hey designed the Z80, they thought they could
change and it wouldn't hurt anything and it actually
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1 Q Then when you returned to Mcrosoft in 1990
2 t hrough 1998, what were your duties, generally
3 speaki ng?
4 A. | spent nost of that period working on
5 Visual Basic. | had other assignnents in parallel.

6 In sonme occasions | used ny extra day a week to

7 consult back to Mcrosoft instead, because generally
8 It would be sonething that | thought they should be

9 doi ng, but they said they didn't have tine to fit it
10 into the schedule. So |I'd say, well, 1"l get it

11 done, and so | would act as a consultant and get a

12 little nore work done.

13 | also in the later -- toward the end of

14 t hat worked on other projects besides Visual Basic. |

15 wor ked on the Java conpiler, | think, for the | ast

16 year.

17 Q Any ot her projects?

18 A. Well, so like | worked -- the project | did

. as a consultant were mathematics. There were two of
20 those. Visual VB script would be considered part of
21 Visual Basic, but it was really separate. | think
22 that's nostly it.

23 Q Does Pat erson Technol ogy have any

24 enpl oyees?

25 A. No, not yet.
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1 Q M. Paterson, |I'mshow ng you a docunent.
2 We just nmade a copy of a docunent fromthe Wayback
3 Machi ne. Do you know what the Wayback Machine is?
4 A No.

5 Q Never heard of it before?
B A. No, | haven't.
7 Q When did you first begin discussing the
8 origins of DOS on your website? | guess that's really
9 the purpose of this exhibit. [|I'mtrying to find out
10 how | ong ago you had that website up to discuss the

11 origins of DOS or predecessor.

12 A. | don't renenber.

13 Q Take a | ook at Exhibit 6. Do you have that
14 in front of you? There you go. This is fromyour

15 Pat er son Technol ogy website and you nention that --
16 | "' massum ng you wote the | anguage on the upper left
17 -- why do we have the early history of Mcrosoft

18 M5- DOS here. |Is that you?

. A. Yes.

20 Q It just says because our founder Tim

21 Pat erson knows it better than anyone. He wote the
22 first version.

23 Do you have any know edge about when you

24 started to discuss again the origins of DOS, based
25 upon | ooking at this docunent?
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1 A. No, | don't recall when. | have no idea
2 when this page -- this isn't the current page, so |

3 know this is older, but | have no idea when it was

4 used. It would have been before. | cane out with a
5 new product in 2004 that headlined ny hone page, so |
B know it was before that.

7 Q So sone tine prior to January 1, 20047

8 A. Yeah. | woul d have guessed that | m ght

9 have had DOS on ny website very early on. [It's always
10 been a point of pride for ne, but | don't recall.
11 Q Let's show you Exhibit 7. These are the

12 docunents which | have identified as the origins of
13 M5- DOS that are on your website. Does any of this
14 refresh your recollection as to when you woul d have

15 put these docunents up on your website?

16 A. Not as to when | put themthere, no. This
17 could be what it |ooks |like today. Wll, there's nore
18 now, | guess.

19 Q Can you descri be these particul ar

20 docunents, just briefly, what they are?

21 A. The Seattle Tines article was an article

22 primarily about ny involvenent wwth Battle Bots, which
23 was conbat robot activity that was shown on Conedy

24 Central TV, a cable channel, but it was -- you know,

25 It took a slant of being DOS rel ated as wel |.
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1 M croNews was an article in the conpany
2 newsl etter. Forbes ASAP was an article that Forbes
3 ran and Softalk was an article run in Softal k magazi ne
4 about ne and DOCS.

5 Q Now, do you renenber what the thrust of the
B Forbes article was, the Dross of the DOS?

7 A. Thrust of it.

8 Q What was it about? |'mjust asking for

9 your recoll ection.

10 A. | haven't |ooked at it in along tine. |
11 remenber not actually liking it that nuch because it
12 presented itself in first person, with words that |
13 never woul d have used, and so it was -- | found it

14 very annoying. But it was one of the few websites out

15 there that had -- that | knew of that had otherw se
16 accurate information, so | linked to it.

17 Q Were you interviewed by Forbes prior to
18 t hat ?

19 A. Yes, | was interviewed by Forbes while at
20 M crosoft.

21 Q Do you recall what the Roots of DOS was
22 about ?

23 A. The article?

24 Q Correct.

25 A. | haven't |ooked at that article in a | ong
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Page 18
Evans
A. The purpose was to introduce nyself
and say | was witing a history of
| nnovati on of 200 years.

And | was interested in -- having
read "The Silicon Boys" by M. Kaplan, |
was interested in his reference to
M. Kildall's unpublished nenobirs, and if
she agreed, | would like her to neet ny
research people and al so introduce ne to
M. Tom Rol ander.

Q In the year 2000, did you know of

M. Kildall's exi stence?

A In the year 20007?

Q Yes.

A. Yes.

Q Do you recall when you knew of his
exi st ence?

A. Wien | read "The Silicon Boys" by
Davi d Kapl an.

Q When do you believe that neeting

t ook pl ace?

A. | did not neet M. Kaplan. | read
hi s book.

Q When did the readi ng?

20
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Page 19
Evans
A Ch, | would think 1998, 1999.
Q Just before beginning your quest to
wite the book?
A. | had begun to do -- the book

requi red research of 200 years of many
different innovators, and the first year
entirely was spent trying to define which

areas and whi ch i ndi vi dual s.

Q Did you ever talk to M. Paterson
about anyt hi ng?

A. No.

Q Was there any reason that you chose

not to speak to himduring the five-year

process of witing the book?

A. Yes.
Q And what is that?
A. M. Paterson was on the public

record in many places and not hi ng seened
to go further. Each statenent seened to
be very simlar. There seened to be no
advance.

Q Di d anybody, any of your
consultants, publishers, editors, agents,
| awyers suggest to you that you pick up

21
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t he phone and call M. Paterson?
A No.

MR JOHNSON. |I'mgoing to

object to the question to the
extent you're asking for |awer'
advi ce.
MR. TOWKINS: Strike the
| awyer' s advi ce.
THE W TNESS: The answer
still no.
Q | "' mjust paraphrasing. So |I'm
cl ear, you thought that M. Paterson's

record was cl ear enough that no

clarification was needed by M. Paterson

relative to any issues that you wote
about in the Kildall chapter?

A Yes.

Q Did any of the people nentioned

the Kildall chapter suggest that you call

M. Paterson for his side of the story,

clarification, confirnation, whatever that

| ooked |i ke?
A No.

Q Wul d you agree that the chapter on

Page 20
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Page 21
Evans
M. Kildall put M. Paterson in an
unflattering light?

A. No.

Q Did Ms. Kildall have any insights
that you used in the book?

A No.

Q Did she give you a copy of the
manuscri pt ?

A No.

Q Did you ever have a copy of the

manuscri pt ?

A. Yes.

Q How di d you get the copy of the
manuscri pt ?

From M. Kildall's daughter.
Excuse nme?

M. Kildall's daughter.

And her nane?

Kristin. K-RI-ST-I-N

Q Do you think that the chapter on

the Kildall matter is consistent with

> O > O >

M. TimPaterson's position as stated in
t hat chapter?
A. Can you rephrase that?

23
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Page 22
Evans
Q Do you think that M. Paterson's
position as stated in the chapter is
consistent with M. Paterson's position?
A. Yes.
Q So you think what you said about
M. Paterson in the chapter, good, bad or
indifferent, is what M. Paterson thinks

and has thought for sone tine?

A. Wll, | would say yes. He m ght
take a different view

Q So it mght not be consistent?
A. | think it is.

Q But if he was going to take a

di fferent position, wouldn't you want to
know t hat ?

A. | didn't think he would take. In
fact, as of today, and your statenent is
exactly the sane as it was when | wote
t he book. | understand M. Paterson's
position perfectly well.

Q Coul d you articulate that?

A Yes.

Q Wul d you?

A | did, and I will, and it's in the

24
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Page 34
Evans
Q Did your advance cover that as
wel | ?
A. Yes.
Q Were there any changes in that book
fromthe hardback book?
A. Yes.
Q Who nmade t hose changes?
A | did.
Q Did you have any assi stance in

maki ng t hose changes?

A. No.

Q Did you have any input in making
t hose changes from ot hers?

A. From ot hers? Wel1l, the changes
reflect -- let ne explain. The changes
reflect nore of the research | did
originally.

Q Do you think you changed anyt hi ng
significant about M. Paterson's

| nvol venent, character, appropriation,

m sappropriation from one softback book
fromthe hardback book?

A. Yes.

Q Do you think you changed anyt hi ng

25
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significant?
A. Yes.
Q Can you point out those changes?
A. Most inportant changes | included
in M. Paterson's statenent of claim
Q In the | awsuit?
A In the | awsuit.
Q Anyt hing el se of significance in
your opi nion?
A. Well, | have to go through it in
detail. | nean, the drift of the chapter

Is exactly the sane as it was in the
har dback, but | gave nobre space to various
peopl e.

When | did the original book, I
didn't want to go on to say this person,
this person, this person, this person,
this person, this person says it's a
clone, that Q DOSis a clone. | got so
tired of reading clone, clone, clone,
clone, clone, but | did put three or four
nore of those in the paperback, right, and
| acknowl edged t he vehenence of the

argunents between M. Warton and

Page 35
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Page 36
Evans
M. Paterson in -- | think it's Mcrosoft
News .

And | did also include in the paper
sonething | excluded for a variety of
reasons for the hardback, the particul ar
i nteresting statenent of M. Paterson when
he was asked in M croNews Contri butor was
he proud of being called "Father of DGCS,"
M. Paterson has a very good sense of
hunor and he replied, he said, "I prefer
“original author.'" | don't like the word
“inventor' because it inplies a certain
| evel of creativity that wasn't really the
case. Besides,' he laughs, "there's
enough people who think it's nothing to be
proud of. If | say "I invented DGCS,' they
say, Wll, good for you, sucker.'"

| thought that was very
i nteresting. That showed a man with a
great sense of hunor, and | thought it was
a very fair statenent of the situation as
|'d seen it in the hardback but | didn't
choose to include it, although M. Tom

Rol ander drew that to ny attention al npost
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Evans
on the very first neeting. There are a
few nore exanples of that.
Q So you have sonewhere and maybe,
for all I know, you provided it the

changes made fromone edition to the

ot her ?
A Yes.
Q Wuld that be in a CDformor in a

paper formfromone version to the other?
A. It actually reflects it -- it goes
t hrough so many changes for space, |ength,
| anguages, so many people reading it.

It's reflected in the actual paperback
itself. | may be the only man alive who
can identify themall, so | think |I've
answer ed that question.

Q What were the discussions | eading

up to the second edition?

A The paper back?

Q Yes.

A Well, | read all the reviews both
on-line or in print of the book. If we

confine ourselves to the Kildall

chapter -- is that what you want?

28
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Page 38
Evans

Q Sur e.

A. | read all the reviews and |

obvi ous read M. Paterson's public

statenents to newspapers and others, and |

wanted always to be fair to him so | took

great care in heedi ng what he said.

It didn't change ny -- nothing that
has been said before or since changed the
judgnents that | made in witing the
chapter. |'ve tried to give a very fair
and t horough as possi bl e account of a

great public controversy.

Q A great public --

A. Cont rover sy.

Q Cont rover sy.

A. Yes, controversy. Excuse the
Engl i sh.

Q What i s your opinion of the

semantics of the word "clone"?

A. Well, | looked in the Oxford
English Dictionary before | used it in ny
book. I'mwiting about the cloning of a
gene by encunbered DNA, and a clone is

pretty well an identical copy -- | nean,
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Page 39
Evans
the words | used in all these witings
about CP/M and Q DOS and sone of these
gi ve offenses to M. Paterson, m m cked,
imtated, clone, copied.

| didn't -- "The system was an
obvi ous CP/ M knockoff," says Gary R vlin
in "The Plot To Get Bill Gates.”

The book in which M. Paterson's
col | eagues of the first edition wote
cal |l ed "Undocunented," edited by
M. Andrew Schul man, S-CGH U L-MA-N, says
there was no question of M5 DOS
| arge-scale borrowing fromCP/M As Tim
Pat erson would wite sonetine |ater,
primary design requirenment of M5 DOS was
CP/Mtransl ation conpatibility.

“"Transl ation conpatibility" is a
term M. Paterson prefers, | understand,
fromhis point of view, but there is no
guestion that the overwhel m ng
predom nance of all these references to
this dispute and this controversy used the
word clone, mmc, imtate, borrow

| personally did not use sone of

30
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Page 40
Evans
the -- | did not reach the concl usion as
sone people did that it was a conspiracy
between IBM and M crosoft. | didn't use
that, but | give you probably twenty, at
| east, references by know edge of
wel | - known commentators, and they don't
change. They're all the sane.

Q Did you use in your book in the
first version or the second the word
"rip-off"?

A | didn't, but M. Janes Wallace, to

which M. Paterson referred, uses the word
"rip-off" quoting Gary Kildall. | quoted
Gary Kildall and Tom Rol ander, both of who
used the word "rip-off."

Q How about the word "pirate"?
A. | didn't use the word "pirate," but
| probably quoted it. | have to | ook

again at it.

M. Gary Rivlin is the man that
wote and said in "The Plot To Get Bill
Gates" that the system was an obvi ous CP/ M
knockoff. M. Paterson admtted he had
let QDOS with a CP/M nmanual at his side
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Page 41
Evans
entirely m m cking key conponents.
There are very different variations
of this word. | think | used the |ess

col orful ones, probably.

Q Did you read the book "Hard Drive"
by Janmes Wall ace and Ji m Eri kson?

A Yes, | did.

Q Did you speak to Janes Wal |l ace and
Jim Eri kson?

A. No. David Lefer may have done so,
but | did not.

Q |f M. Lefer had done so, would he

have done, kept, produced, have in his
possessi on any notes of that conversation?
A Yes, but I'mnot sure he did.

Yes, | did read "Hard Drive," and |

was very intrigued by this quote of

M. Paterson: "Kildall phones Paterson,"
and M. Paterson wites, "I didn't copy
anything." He tells M. Wallace, "I just

took his printed docunentation and did
sonething that did the sane thing. That's
not by any stretch violating any kind of

intell ectual property laws. Mking a
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Page 42
Evans
reci pe in the book does not violate the
copyright on the recipe. |'d be happy to
debate this in front of anybody, any
judge. | never | ooked to Kildall's code,"
which | actually did state in the
har dback, "only his manual." And then in
t he paperback | took issue wth

M. Paterson's anal ogy.

Q Do you think in your own mnd that
M. Paterson viewed the CP/M code that
M. Kildall invented versus naking a

di stinction between reading a manual and

t he course code?

A. | think M. Paterson is very frank
and candid in his statenents of why he
used M. Kildall's API's. He nakes it
absolutely clear here.

Q Do you know what source code iS?

A Yes, | understand the difference
between, and | did reflect M. Paterson's
denial in the book that he borrowed
Kildall's source code. Kildall nakes that
allegation and | reported that, and | al so

reported M. Paterson's vehenent denial of
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Page 52
Evans
authorities. Kildall was no doubt a key
visionary but not likely to have been
al one. "
Wul d you agree with that
st at enent ?
A. Yes.
Q Wul d you agree that one of those
ot her people that mght stand tall in this

di spute woul d have been Ti m Pat erson?

A. Yes.
Q And yet you didn't talk to hinf
A. No, | think I represented

M. Paterson's position very fairly.

| ' ve acknow edged already the three
maj or, one of which is controversial,
which is the APlI's, the conversion of an
I ntel 8086 chip, and |I've acknow edged
M. Paterson's contributions.

The only area of argunent seens to
be the cloning, m mcking. You keep using
the word "pirating," which | didn't use,
of Kildall's API"'s.

By the way, in answer to the point

about the general state, | did wite a
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Page 53
Evans
chapter in the book on all the other
people in Silicon Valley. Bob Noyce and
Moore and Bardeen and so on nade a nmj or
contribution to the developnent. In fact,
in the book | go fromthe Edison's failure
to detect electrons to Flem ng's success
and Arnmstrong's success and Jack Kil by,
and so on and so on.
MR TOWINS: Wuld you mark
this as Exhibit 58.
(Wher eupon a docunent was
mar ked as Exhi bit 58 for
i dentification, as of this date.)
Q M. Evans, did | hear you say
earlier that you had read "Hard Drive"?
A. Yes.

Q Did you rely on this book as a
reference to and help you in witing your
chapter?

A. At | east ten books | read on this,

and this is just one of them

Q The aut hor suggests that the | BM - -
that I1BMrequested that M. Kildall nmake a
16-bit version of CP/M but he would not

35
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Page 54
Evans
agree to spend the noney on it.
Do you agree with that statenent?
Say that again.

A.
Q The aut hor suggests that | BM --
A M. Wall ace?

Q Yes -- requested that Gary Kil dal |l
make a 16-bit version of CP/M but Kildall
did not agree to spend the noney on it.

A. My reading of that history is that
Kildall nmade a m stake in not devel opi ng
an 86 system and when he di d anot her
program and cane to the 86 system/| ater

t han he shoul d have done, and I would
agree with that as a statenent.

Q Did you rely on any of the passages
in the "Hard Drive" book in your chapter?
A Well, M. Wallace and M. Erikson
said pretty well 1ike Andrew Manes and

ot her people that M. Paterson referred to
and all the other conputer comentators,

it was a huge nunber about -- | thought it
particularly interesting. M. Wallace
said that M. Paterson -- and | synpathize

wth M. Paterson here -- has had to read

36
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Evans
over the years that he ripped off CP/M
just as Gary Kildall had to read over the
years that he |ost the deal because he
went flying. These two inventors were in
a simlar position in that regard.
Q The authors seemto indicate, and
t hey even use the words, that M. Paterson

was the father of DOS. | take it you do
not agree with that?

A. | do agree that he's the father of
DOS. Bill Gates says so.

Q So you agree that Paterson is the
f at her of DOS?

A. Yes. The grandfather nmay be a

di fferent question.

Q Were you aware in your research
that Gary Kildall had contacted

M. Paterson to ask for one of his CPU
boards and prom sed himthat his new
version of CP/M woul d be readi ed by
Decenber, but that never cane about, but
by April of that next year Paterson built
his own?

A. |'"'maware of all the frustration of
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Page 56
Evans
t he people working for the 86.
Q Are you aware that M. Paterson's
position is not that he ripped off
M. Kildall in any way?
A Yes.
Q Do you agree or disagree?
A | wouldn't use the word "rip-off."
Q Didn't you use the word "rip-off"
I n your book?
A. No, | reported the use of the word
"rip-off." | prefer the word "cloned" or
"borrowed" or "m m cked," which
M. Paterson freely acknow edges.
He said it was |ike a recipe. He
took the recipe, and | criticized that
anal ogy i n ny paperback because | don't

think it's a fair anal ogy.

Q Do you know who Andrew Ol owski i s,
ORL-OWS-K-17?

A No.

Q Do you know what The Register is, a

Uni t ed Ki ngdom paper ?
A It nust be very obscure.
Q Who is Gail Buckl and?

38
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Page 76
Evans

Q | think he's on page 522 of the
sof t back.
A | didn't include everybody | read
or tal ked to.

Ch, yes, | do renenber hi m now,
yes.
Q Did he see the Kildall chapter?
A. No, not to nmy know edge.
Q Do you have a |list of people in the

book that you sent a chapter to for
comment before the softback was published?

A. Maybe, but | don't know. | can't
r emenber.
Q |f there was such a list, you would

have produced it to your counsel ?
A. | don't think we annotated a |ist,
but we could research it if you'd |iKke.

MR TOWKINS: | mght ask
you to do that.

MR. JOHNSON. My
under st andi ng was your requests
were related to the hardback which
s what the subject of the lawsuit

Is about. If we're tal king about

39
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Page 77
Evans
the softback, that is a different
| ssue.
Pl ease understand that the
| awsuit, and as | understand your
request for production, related to

t he subject of the [awsuit.

Q Do you know who Al Fasoldt is?
F-A-S-OL-D-T.

A Yes.

Q Who is he?

A. He's a conputer conment ator.

Q Tell me how you net him

A No.

Q Did you interview hinf

A No. He wote remarks saying a disk

operating system a conputer w thout a
di sk operating systemis too dunb to do
anyt hing useful. | thought it was a nice
j oke. He's not commenting on this issue.

Q You didn't have any di scussions
wi th hinf
A. No. | would be here for a mllion

years having discussions with all the

peopl e that comented on this issue. The
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Page 78
Evans
public record is very clear on this.
Q What do you think it says?
A. The public record is overwhel m ng,
overwhel mng that M. Paterson cloned the
CP/M API's. Overwhel m ng.
MR. JOHNSON: O f the
record.
(Wher eupon, a di scussi on was
held off the record.)
(Luncheon recess.)
(Time noted: 12:56 p.m)

AFTERNOON SESSI ON
(Time noted: 1:37 p.m)

EXAM NATI ON ( CONTI NUED)

BY MR TOWKI NS;

Q | n preparation for this deposition,
did you have an opportunity to read

M. Paterson's deposition?

A | tell you the truth, | haven't

read it. It was sent to ne and | haven't

41
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Page 79
Evans
read it. | didn't want it to affect what
| had to say.
Q Ed Roberts, does that nane ring a

bell with you having to do with the Altair
comput ers?

A. Yes. | nentioned him yes.

Q Do you recall if he was ever

consulted in any way about the chapter?

A. No, not to ny know edge. David
Lefer may have, but not to nmy know edge.

Q A enn Ew ng?

A. | did not consult denn Ew ng.

Q Do you know if he ever commented on

the chapter or was asked to have any
opi ni on?

A. David Lefer spent nonths on this.
| don't know.

Q If | wanted to get in touch with
M. Lefer, where would he be?

A. | think he's teaching at Stevens
I nstitute. He's a professor.

Q | n what state?

A. | n New Jersey. |'msure we can
hel p you with that.

42
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Page 119
Evans
MR. TOWKINS: Let's take a
br eak.

(Brief recess was taken.)
Q Wul d you consi der Wki pedia a
reput abl e website that bel ongs as one of
the COG s in the public record?

MR JOHNSON: Object to the

form
You can answer it.
A. W ki pedia i s enornously vari abl e.
W ki pedi a can be also -- | can go on

W ki pedi a tonight and enter, "M . Tonkins
Is the greatest |awer on this side of the
Rockies," or | can enter, "M. Evans is
the greatest conputer expert in the
world.” It would be false, right?

The next day M. Paterson can go on
and challenge that. The next day sonebody
else will go on and chal | enge
M. Paterson.

So Wkipediais not a fixed
encyclopedia. It's an evolving
encyclopedia liable to entry by parties

wth vested interest. | |ike Wkipedi a,

43
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but it's not in ny view as reliable as,
for instance, the Oxford English
di ctionary.
Q When we tal k about the public
record which we've nmade reference to nany
times today, about the record being clear
as to certain issues on the public record
because it is so well docunented, you
woul d agree, would you not, sir, that the
public record can often be equally
m sl eadi ng as Wkipedia, flat wong in
sone respects, just not accurate?
A. Hi story is a process of constant
revi sion.
Q And ny question about why, when the

opportunity is there, M. Paterson is not
deceased, available in Seattle by phone
and e-mail, why M. Brock, not dead,
avai | abl e by phone and e-nail, your
research team woul dn't want to contact

t hem about these events that are highly
contested, sonmewhat nurky involving a
deceased mmj or participant, and at | east

in a couple of occasions Bill Gates and

Page 120
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Page 121
Evans

Paul Allen not wanting to add to the
record anecdotally or otherw se, why you
chose that research path.
A. Well, the public statenents of
M. Paterson were there, and what's
interesting to ne is that even today in
2007, M. Paterson hasn't el aborated in
any way what soever.

In fact, the statenent is exactly
what he was sayi ng whi ch proved
consi stency, and | believe him There is
no question of that. The question is was
anything to be gained by adding to it?
There doesn't seemto be. However, |
t hought, at least to |let a dead man have a
say.
Q Let nme ask you this: |s there any
di fference between cloning CP/M APl and
cl oni ng CP/ M?

A. | don't understand that.

Q APl is found in both CP/M and M5
DOS?

A Yes, application prograns, yes.

Q So if you clone the APl in the CP/ M

45
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Evans

arena, is that different than cloning the
entire CP/ M progranf
A | think the APl is the crux of the
whole thing. W're not talking and the
book says M. Kildall accused M. Paterson
of debuggi ng and taking his code, but what
|'"'msaying is that conparing the API's of
Q DCS, PC DCS and CP/M as M. Paterson
fairly agrees, they're al nost identical.

In fact, every single verb that's
used t hroughout this includes rip-off,
pirating, knockoff, clone, copy, m m.c.
It's an opini on which words you use.
Q How are you usi ng and under st andi ng
the word, the phrase, the concept API?
A. To enable -- | understand the
hardware is one thing, but | have a word
processi ng program or a bal ance sheet
program or whatever and need application
software, right? So | want to stick it in
there and | want it to work. And | want
it to work on this new IBM PC that |'ve
got, and it actually will work thanks to

M. Paterson's efforts.
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Page 139
Evans
generation of the operating system "nought
point one,"” which is 0.1.
MR. JOHNSON: It's
British/English for zero.

Q Does that sentence inply that the
CP/ M system had no crashes?

A. No.

Q Does that inply that the CP/M
system was superi or?

A. The CP/ M 86 was superior. That's

the testinony | got fromthe experts is
that the CP/M 86 was superi or.

M. Kildall, being a bit nore
vi gorous and had not wasted his tinme, he
woul d have gotten 86 out sooner. W
woul dn't be here today.
Q Conti nui ng down on that sane
colum, | guess I'll put it in context,
"The story is propagated by Bill Gates and
ot hers and swal | oned whol e by conputer
historians. It is false. [IBMtricked
Kildall. And in the end it was not
Kildall who m ssed an opportunity, but the

rest of us."
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Page 140
Evans

What did you nean to say there?

A. What | said in the next sentence
that Kildall had gotten 86 out -- if
Kildall had not been -- howcan | put it?

Not focused as perhaps he shoul d have
been, then the mpjority of conputers would
have had nultitask with Wndows nuch
sooner. That's the testinony | get from
many peopl e.

Q Wiy did you choose in the next
sentence -- |I'll read it -- "By adopting
M5 DOS which was based on Q DGCS, a

sl apdash cl one,” why did you choose to use
t he phrase "sl apdash"?

A. | think | was influenced by

M. Paterson's own words, "Quick 'n
Dirty."

Q | s there one or nore people that
you are relying on nore than others to
conclude that Q DOS was inferior,

sl apdash, easily crashable and --

A. Wel |, Professor Sol Libes, said,
"Every PC owner owes Gary a debt of

gratitude. Bill Gates and M crosoft owe
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Page 141
Fvans

hi m nore than anyone el se. Tim quickly
created a sinplified 8086 version of CP/M
which he called Q DOS since it did not
i nplenent all of CP/Ms features. There
I's no doubt that Gary Kildall |ed the way
i n mcroconputer software devel opnent . "
Q And you're reading fromwhat, sir?
A. | "' m reading from Professor Sol
Li bes' website.
Q So you're saying that Professor Sol
Li bes was one of the nmain people that you
relied on to concl ude --
A. One of them 1'Ill give you anot her
one. Mcrosoft D sk Opera website.

"MS DOS is basically a cl one of
CP/M Its first version was put together
by Tim Paterson in about six weeks
(sources says he has regretted it ever
since). The first 36 DOS systemcalls
mrror their CPM counterparts with a
strange concurrence.”

Now, | didn't use the next piece
which I'mgoing to read to you. There are

alot of things | didn't use.
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Page 142
Evans

"There were and still are runors
that the original code of M5 DOS 1.0 was
copied fromCP/Mby its designer, |ong
after the dust has settled Gary Kildall,"
had asked the question about a dollar
si gn.

There are things in here saying the
code is copied. | didn't use that. There
is alot nore inflammatory opinions in the
literature than | used.

Q Wuld it have been hel pful to you
to have called up M. Paterson and sai d,
"How long did it take you to do it? |Is
si X weeks an accurate on the public record
fact?

A. | knew fromwhat M. Paterson --
fromwhat | had already read how nuch tine
M. Paterson had spent on it. He's
part-tinme and full-tinme, as | understand

it. | didn't accept all these things. |
didn't put themin the book.

Q But the word "sl apdash" cane pretty
much from - -

A. Sl apdash was the son of Quick 'n
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Page 143

Evans
Dirty.
Q Directing you to page 410, which is
on the third colum with no pictures on
it, at the top of the page it begins with
t he words, "System check to see," on the
top of the page -- on the top of the third
colum. It's imediately after the
nont age.
A. Yes, |'ve got it.
Q Directing your attention to the
second full paragraph begi nning wth,
"Anot her participant"” --
A Yes.
Q "Il just read it. "Another
participant in these little norality plays
were Rod Bl ock, a neighbor of Bill Gates's
i n Rednond. Brock, who owned a snall
conpany cal |l ed Seattl e Conputer Products,
was i npatient for the CP/M86 Kildall was
devel oping for the nore powerful 8086
Intel chip. Brock's revenues were running
down, so he hired Tim Paterson to fill the
gap. Paterson did it by taking a ride on

Kildall's systemw th a program he
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Page 146
Evans
A. First of all, | wasn't convinced by
t hese other nore colorful references.
Q Did M. Rol ander indicate that
taki ng apart is unani nous with using
source code or getting into the real code
of the CP/ M
A. | think | said that M. Paterson
deni es using the code, denies borrow ng

the code. M. Rolander, you have to ask

hi m

Q You don't know what M. Rol ander's
opinion is of that?

A. What ever he says in the book is
what | stand by.

Q Conti nui ng, "Paterson has deni ed

usi ng CP/ M source code but adm ts naking
the two systens simlar to help translate
prograns into Q DCS. ™

Do you think there is anything
norally wong with doing that, assumng it
s true?

MR JOHNSON: Object to the
form

You can answer.
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Page 147
Evans

A | think it would have been nice to
acknow edge that. Since it was a
conpetitive situation between M crosoft
and DRI, it should have been acknow edged.
Q How woul d you have M. Paterson
acknow edge that ?
A |' m not a judge of anybody el se's
norality, and so in ny judgnment, one of
the points about ny witing this chapter
was to acknow edge the contri bution of
Gary Kildall, who is dead and can no
| onger speak for hinself about what he
added to the industry.

I n doing that | acknow edged
M. Paterson's contribution, but |I felt it
was about tine sonebody docunented
M. Kildall's contribution, which is what
| did.

| nci dentally, you know, going back
to this point, when M. Paterson refers ne
to Andrew Manes' book saying he spoke to
him M. Mnes says, "Q DOS m m cked every
| ast internal function call of CP/M" and

t hen he goes, on which | didn't use.
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Page 148
Evans

"There was suspicious simlarities
between DOS and CP/M simlarities so
substantial," says M. Mnes,
"simlarities so substantial that they
skirted the edges and possi bly even
breached the bounds of legality." |
didn't quote it.

"Under simlar circunstances,

Di gital Research had convinced earlier
CP/ M cl ones, such as Cronento's CDCS, to
acquire licenses."

So what I'mtrying to get at is |
didn't invent this stuff. There it is in
the industry, a huge public controversy
wth 97 percent, if you take a figure, all
say the sane thing, that QDOS is a clone
of CP/IM
Q Going on in that sanme section, you
use a quote from M. Paterson, "Because of
the conpletely different file storage
format, none of the internal workings has
any corresponding relation to anything
within CP/M"

Do you know where you got that
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Page 149
Evans

quot e?
A. Did | leave it out?
Q Do you know where you got t hat
quot e?
A. | think | got it fromthe argunents
between M. VWharton and M. Paterson, that
was a printed docunent with the headline.
| think M. Paterson objected to the
obituary references to M. Kildall and
attacked and accused M. VWharton of being
sonet hing of an idiot.
Q So the quotes cane froma docunent
that M. Paterson generated?
A. Yes.

MR, JOHANSON: |s that a

m croprocessor report?

A. Yes.
Q Going on, starting with the word,
"But," "But for M. Paterson to cite the

unavailability of CP/M86 as a
justification for appropriating the "I ook
and feel' of a conpeting operating system
and its utilities seens to ne anal ogous to

telling a judge, 11 needed the car, your

55

flc3ebe2-ca7d-4b1c-88d0-31f34c3cfae9



pewj
Rectangle


Case 2:05-cv-01719-TSZ Document 23-2  Filed 04/20/2007 Page 54 of 56

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 150
Evans
Honor, and the plaintiff wouldn't sell ne
his so | was forced to take it.'" That's
I n quot es.

Do you know who you were quoti ng

t here?

A. M. Wharton.

Q You are chronicling their argunent?
A. Yes, | gave M. Paterson's side,

and then | gave M. Wharton's side. And
M. Paterson was very rich in his
depictions of M. Warton's conpetence.

| would |like to add sonething. As
| said, the "Quick 'n Dirty" by Paul
Frei berger and M chael Swai ne says,
"M . Paterson's SCP DOS operating system
was a cl osed book crude imtation of
CP/IM™

| didn't use this quote. "It
needed a lot of work to make it fit the
bill for the IBMjob."

| want you to be aware of the fact
that there is huge controversy in the
| ndustry and |'"mreporting it, but |I'm not

taki ng every single quote | can to
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Page 151
Evans

criticize M. Paterson. |'mtrying to be
fair here.

| put M. Paterson's side of it, |
put M. Wiarton's side of it. | didn't go
to many of these extrenme quotes where on
the public record M. Paterson is accused
of using M. Kildall's code of creating
sonet hi ng that was unwor kabl e, et cetera,
et cetera, et cetera.
Q Turni ng your attention to page 412,
which is above the area where we talk
about the DOS pronpt.
A Yes.
Q |'"d like to draw your attention to
a sentence hal fway down that third col um
begi nning with, "Wat Paterson." Do you
have that in m nd?
A. Yes.
Q "What Paterson essentially had done
was rewite the bottompart of the
software."” Can you explain to ne what you
nmean by that?
A. The API .

Q That's your understanding --
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Page 152
Evans

A. No, sorry. WAit a mnute. Excuse
me. He inproved the way files were stored
whi | e acconpanyi ng nost of the top part,
the commands that interface between the
applications and the hardware.
Q So you're not saying API?
A No, no. | was trying to get ahead
of you, which I shouldn't do.
Q | under st and.

And then you go back to, "Wat had
Pat erson essentially done is rewite the
bottom part of the software,” and that's

your command function, 26 command

function?

MR, JOHNSON:  No.
A. Adapting it for a 16-bit nachi ne.
Q “Inproving the way the files were

stored and adapting the programto a
16-bit machi ne whil e copying nost of the
top part of Kildall's operating system"
What do you define as the top part?

A. |"musing this -- | nean, you can
say bottom top, side, whatever. | was

t hi nki ng of a pancake, you know.
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